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A JOINT RESOLUTION OF THE SENATE AND HOUSE 
OF REPRESENTATIVES OF THE STATE OF MONTANA 
REQUESTING THE ATTORNEY GENERAL TO UPDATE 
AND REVISE THE MODEL RULES OF ADMINISTRATIVE 
PRACTICE 
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DIGEST 


To the Senate and House of Representatives of Montana: 


Your joint Administrative Code Committee, established by the last 
legislature to monitor state agency rule making under the Montana 
Administrative Procedure Act, and having in fact reviewed over 
220 such rule-making proceedings in the interim, hereby submits 
its report. The committee has no proposals to repeal any rule 

in the state Administrative Code; the committee found that its 
objection usually sufficed to persuade an agency to drop a pro- 
posed rule. 


However, the committee's report includes four bills to amend the 
Administrative Procedure Act and related statutes. In the past 
two years, several hundred pages worth of rules, each perhaps 
noncontroversial by itself, have grown into the Administrative 
Code. The growth tendency of administrative government, of which 
publication of rules is merely the most tangible sign, is a matter: 
of controversy. The committee's legislative recommendations would 
check this growth tendency through changes in both legislative 
procedures and administrative procedures. 


Repeal of the APA is sometimes advocated as a simple solution to 
this problem. However, this would accomplish nothing. The APA 

is not a grant of authority to adopt rules--rather it controls 

the way in which some 350 other laws have granted rule making power. 
The committee's investigations point to vague, broadly worded, 
hastily considered delegations of authority coming out of the 
legislature as the source of the rules explosion. 


A major thrust of the committee's proposals is to set up re- 
minders in the legislative process when authority is being dele- 
gated by a bill, in order that that bill receives extra attention. 
Statements of intent and purpose by standing committees would be 
the reminders. A rule inconsistent with stated intent and purpose 
could be declared invalid by a district court. 


The committee has also proposed several changes in the operation 
of professional and occupational licensing boards. The typical 
licensing statute is essentially a self-government charter to a 
profession or trade, recalling the guilds of medieval times. Most 
board members are fair-minded and commendable citizens, but the 
guild system does have the potential for arbitrariness. The com- 
mittee recommends that an impartial officer, to be known as an 
administrative law judge, conduct all licensing hearings brought 
under board statutes. 


Finally, this report suggests a number of changes in the manner 
of publishing notices and rules, and adding to the number of 
agencies subject to APA procedures and legislative oversight. 
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Part.) 
COMMITTEE ACTIVITIES 


The committee met thirteen times in the interim, at intervals of 
approximately six weeks. At each meeting, the members reviewed 
the rules which agencies had proposed in the most recent Admin- 
istrative Register. This work encompassed 220 distinct rule 
making proceedings between June, 1975, and October, 1976. Rules 
were reviewed for adequacy of statutory authority, for substance 
and practicality, and for the desirability of public hearings in 
cases where the agency did not contemplate a hearing. The 
committee was obliged to request public hearings four times in 
1975; the next year this step was not taken at all as the agencies 
used better judgment in anticipating public interest. The com- 
mittee also reviewed the statements of reasons for the adoption 
of rules written by the agencies after the rules took effect. 


The committee also undertook a variety of special projects. One 
of the first was to attack abuses of the emergency rule making 
procedure. The committee saw many notices of alleged emergencies 
which involved nothing more than bureaucratic convenience. The 
members insisted, first in an amicus brief to the Supreme Court, 
and then in a memorandum to all agencies, that an "imminent peril 
to the public health, safety or welfare" meant just what it said, 
and that this necessary condition for emergency rule making should 
therefore seldom occur. Since the committee's remonstrative memo 
of August 12, 1975, there have been only three cases of emergency 
rule making. 


Another early project sought to persuade the Attorney General 
to update and revise some of the model rules of administrative 
practice. These rules were drawn up in 1972 and had never been 
modified in the light of experience or amendments to the APA. 
The committee petitioned the Attorney General to amend four of 
the rules; he adopted two, rejected one (a petition to adopt 
pre-hearing discovery procedures) and agreed to the fourth but 
never had the amendments typed and filed. 


After several months of looking at proposed new rules the com- 
mittee resolved to investigate the treatment of existing rules 
by the agencies. The APA directs agencies to review their rules 
at least once a year to determine, in part, if any are obsolete 
or unnecessary; the committee found this mandate honored more in 
the breach than in the observance. Staff studies were made of 
the Workers' Compensation Division, the Community Services Division 
of SRS, and the Boards of Medical Examiners, Real Estate, and 
Hearing Aid Dispensers. The studies found rules resting upon 
statutory authority which had been repealed, and also found wide 
variations in agency interpretations of what was a "rule" and 
subject to the APA. 


In this committee's opinion, outside review of an agency's existing 
rules can be an effective means of reducing bureaucratic waste. 

As under the similar concept of zero-base budgeting, the justi- 
fication for a rule should periodically be reexamined. The com- 
mittee recommends that its successor continue the practice of re- 
viewing existing rules of selected agencies. From the discussions 
arising out of these studies, the committee had several bills 
drafted to propose amendments to the APA and other statutes. 
Hearings were held on these drafts in the spring and summer of 
1976; the most extended dialogues were with the various licensed 
professions and occupations and with the Board of Regents. Out 
of these hearings many of the committee's recommendations emerged. 
Another source of recommendations came from the committee's con- 
tinuing consultation with the Office of the Secretary of State 
regarding publication of the monthly Administrative Register and 
Code. 


Part 2 


THE NEED FOR AN ADMINISTRATIVE PROCEDURE ACT 


Some persons disturbed by the proliferation of bureaucracy have 
called for repeal of the Administrative Procedure Act. In the 
committee's view, this would be a mistake akin to the ancient 
practice of slaying the messenger who brought bad news. The 
ancients didn't get rid of any bad news that way, they just heard 
later. We, likewise, would not get rid of any forms or regula- 
tions by repealing the APA; we would, however, have a much 

harder time learning what new forms or requlations were being 
concocted. 


The rapid growth of published rules is often described as an 
unhealthy trend which ought to be checked. The committee does 
not disagree with this view but suggests that it reflects an 
incomplete statement of the problem. In the larger picture, 
rule making is only a symptom; the root cause of the problem is 
statutes which delegate the legislature's policy-making function 
to agencies. Suppress rule making only and the agencies will make 
policy in other ways -- orally, informally, through ad hoc 
decisions varying with the changes in directors. A certain 
degree of this unwritten law will be around as long as human 
beings rather than computers run the bureaucracy. However, a 
sensible mixture of written and unwritten policies in a bureau- 
cracy is preferable to a bureaucracy operating purely by un- 
written policies. Thus, agencies will -- and should -- con- 
tinue to adopt rules as long as the legislature continue to 
delegate more policy-making powers to them. 


The extent of this delegation is startling. A computer search 
of the statutes revealed nearly 350 code sections, listed in 

the following table, which expressly grant rule making power to 
state agencies. This count is incomplete because it misses 
sections which impliedly delegate the authority without using the 
words "rule" or "regulation". 


TABLE OF DELEGATIONS 


Department of Administration: 59-538, 59-539, 59-801, 59-914, 
59-1008, 59-1010, 59-1107, 59-1506, 68-1406, 68-1803, 68-2702, 
69-2111, 69-2123, 69-6610, 79-602, 82-1915.1, 82-3325, 89-3604. 


Department of Agriculture: 3-210, 3-211, 3-232, 3-232.1, 3-311, 
3-312,° 3=315; -3=710, 3-810, 3-1302, 3-1408, 3-1714.3, 3-1723.1, 
3-1906, 3-2034, 3-2310, 3-2488, 3-2494, 3-2495, 3-2502, 3-2909, 
3=3211, 3-3309, 3-3401, 27-223, 27-234. 


State Auditor: 15-2024, 40-2710, 40-3425, 40-3669, 40-4215, 
40-4758, 40-5333, 40-5608, 83-903. 


Department of Business Regulation: 5-611, 5-1002.1, 5-1027, 
5-1401, 14-609, 18-520, 27-405, 27-407, 27-413, 27-414, 35-145, 
47-203, 60-203.2, 60-232, 74-606, 75-9206, 85-403, 90-160. 


Department of Community Affairs: 1-204.2, 1-301, 1-319, 1-323, 
11-1411, 11-3862, 11-3863, 16-1229, 16-1909, 35-504, 50-1806, 
82-4525, 84-7521. 


Board of Public Education, Superintendent of Public Instruction: 
75-5616, 75-5707, 75-6002, 75-6416, 75-6702, 75-6729, 75-6802, 
75-6925, 75-7003, 75-7004, 75-7005, 75-7702, 75-7703, 75-7802, 
75-7803, 75-7904, 80-104, 82-3102. 


Fish and Game Commission: 26-104.3, 26-104.9, 26-344, 26-345, 
26-501.1, 26-813, 26-913, 26-1101, 26-1123, 26-1206, 26-1601, 
26-1704, 26-1804, 26-1807, 53-1020, 62-306. 


Board and Department of Health and Environmental Sciences: 

10-805, 27-620, 27-721, 34-306, 41-2207, 48-137, 69-3609, 69-3909, 
69-4407, 69-4117, 69-4211, 69-4402, 69-4428.1, 69-4431, 69-4704, 
69-4808.2, 69-4903, 69-5005, 69-5212, 69-5213, 69-5304, 69-5406, 
69-5503, 69-5804, 69-6703, 69-6712, 69-6808, 69-7008, 69-7109, 
75-8207. 


Department of Highways and Highway Commission: 32-1633, 32-2401, 
32-2407, 32-2414, 32-3308, 32-3313, 32-3929, 32-4102, 32-4517, 
32-4605, 32-4718, 53-518, 53-519.2, 53-519.3, 53-707. 


Department of Institutions: 10-1251, 80-1405, 80-1411, 80-1414.1, 
80-1905, 80-2414, 80-2714, 80-2803, 95-2223. 


Department of Justice: 10-804, 31-103, 31-128, 31-135, 31-171, 
31-206, 53-106.4, 53-157, 53-1111, 69-1808, 82-1202. 


Department of Labor and Industry: 41-1201, 41-1314.2, 41-1423, 
41-1713, 41-1727, 41-2305, 41-2403, 41-2605, 41-2705, 50-412.1, 
50-904, 59-1613, 64-315, 69-1501, 87-121, 92-709.1, 92-814, 
92-1345. 


Board of Land Commissioners, Department of State Lands: 50-1037, 
50-1038, 50-1204, 50-1406, 50-1506, 50-1604, 81-303, 81-423, 
81-507, 81-913, 81-1104, 81-1404, 81-1601, 81-1707, 81-1727, 
81-2205, 81-2408, 81-2603, 81-2709. 


State Library Commission: 44-131, 44-133. 


Board of Livestock: 46-104, 46-208, 46-209, 46-211, 46-218, 
46-227, 46-701, 46-802, 46-907, 46-914, 46-1903, 46-2402, 46- 
2505, 46-2604, 46-2907. 


Board and Department of Natural Resources and Conservation: 26- 
1520, 28-105, 28-119, 28-408, 60-127, 60-901, 70-820, 89-102.1, 
89-132.1, 89-869, 89-2931, 89-3511, 89-3603. 


Boards in the Department of Professional and Occupational Licen- 
sing: 66-409, 66-503, 66-806, 66-812, 66-905, 66-923, 66-923.1, 
66-1017, 66-1225, 66-1303, 66-1504, 66-1815, 66-1817, 66-1927, 
66-2103, 66-2202, 66-2353, 66-2409, 66-2414, 66-2416, 66-2514, 
66-2605, 66-2704, 66-2713, 66-2803, 66-2805, 66-2904, 66-3005, 
66-3104, 66-3107, 66-3205, 66-3303, 66-3405, 66-3504, 66-3607, 
66-3704, 66-3811, 66-3905, 54-302, 62-505, 62-508, 67-2102, 
67-2126, 69-3418, 69-7008, 82-303, 82A-1602.30, 82A-1605. 


Public Service Commission: 8-103, 8-104.1, 8-113, 8-205, 8-206, 
70-104, 70-116, 70-304, 72-116, 72-150. 


Department of Revenue: 4-1-303, 51-314, 53-160, 67-2226, 67- 
2342, 84-437.13, 84-708.3, 84-1501.2, 84-1508, 84-1518, 84-1524, 
84-1861, 84-2503, 84-2603, 84-3515, 84-4903.2, 84-4930, 84-4939, 
84-4955, 84-5606.27, 84-6301, 84-6607, 84-6807, 84-6907, 84- 
7306, 84<7521, 91-4421. 


Department of Social and Rehabilitation Services: 10-703, 10- 
804, 10-806, 10-1318, 41-818, 71-204, 71-210, 71-503, 71-602, 
71-708, 71-1404, 71-1511, 71-1804, 71-1902, 71-1918, 71-2005, 
712-2102, 71-2306, 71-2404, 71-2502. 


Commissioner of Campaign Finances and Practices: 23-4786. 


This list is not merely the product of recent legislatures: many 
of the cited sections were enacted decades ago. And many sections, 
both old and new, are extremely broad grants of power. Since 1915 
the workers compensation agency has been "vested with full power, 
authority, and jurisdiction to do and perform any and all things, 
whether herein specifically designated or in addition thereto, 
which are necessary or convenient in the exercise of any power, 
authority, or jurisdiction conferred upon it". Since 1921 the 
livestock agency has had powers to "adopt rules and orders it 
considers necessary or proper to prevent the introduction or 
spreading of" livestock diseases. In 1973 the Department of 
Business Regulation was authorized to make rules "interpreting" 
the phrase "unfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or commerce are 
unlawful." When the legislature's intent is to hand a blank 

check to an agency, it is difficult to establish that the agency 
has subverted the legislative intent by a rule making proceeding. 


At any rate, while the authority for the recent avalanche of rules 
is one or another of these 350 sections, and not the APA, the 
committee has noted a widespread misunderstanding that the APA 

is the cause of the rules. To clear up any confusion on this 
issue, the committee has proposed language from the California 
statutes declaring that the APA can never be used as authority 

to adopt a substantive rule, and that rule adopted under authority 
of another statute must be reasonably necessary to effectuate the 
purpose of that other statute. 
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Part 3 


LEGISLATIVE PROCEDURES 


This section considers two issues: how can legislative policy 
guidance be better communicated to state agencies before those 
agencies make rules, and how can legislative review be most 
effective when agencies make rules? These questions posit two 
findings which the committee makes here. 


FINDING A: As statutes are now enacted in Montana, their language 
ordinarily fails to convey much of the intent or understanding of 
the legislators. Except for the letters of intent which appro- 
priations subcommittees occasionally send to agencies, the legis- 
lature and its units have no means, outside of a bill, to formally 
communicate intent, understanding, or purpose behind legislative 
action. 


FINDING B: While the legislature has adequate authority to curb 
agency abuses of discretion by rule making while it is’ in session, 
there is insufficient authority to curb such abuses in the long 
21l-month interim between regular sessions. 


Instances of legislative intent not being carried out when an 
agency implements a statute are familiar. The Department of 
Revenue was criticized for misconstruing legislative intent in its 
property reappraisal plan and in rules for distillery representa- 
tives and wine licenses. The Social and Rehabilitation Services 
Agency flouted legislative intent in proposing to cut the 

medically needy program; an action which the August 1975 special 
session countermanded. The Board of Plumbers was held to the 
legislature's intent behind the homeowner's exemption only by 
virtue of a strenuous effort by the committee and other legislators. 


The expression of a single intent or state of mind is purely 
hypothetical for an action requiring a majority of 150 differently 
motivated minds. For this reason, the courts divine the purpose 
of a statute solely from its words, and they disdain or exclude 
testimony by legislators, committee minutes, or like sources. 

Yet, all legislators know that they often reach an accord of inter- 
pretation in their committees or in the committee of the whole or 
joint conference committee. These accords should be preserved 

at least for the guidance of an administering agency, whether the 
courts are prepared to accept them or not. 


One of the draft bills considered by the committee would have 
required a standing committee, when favorably reporting a bill 
delegating authority to a state agency, to file an accompanying 
statement of intent as to how the committee expected that author- 
ity to be exercised. This approach was criticized on the grounds 
that the legislator's decision-making process is already complicated 
by one document (the fiscal note) outside the bill, and another 


document would multiply confusion, and that many problems of 
interpretation are not anticipated during legislative committee 
consideration. 


Notwithstanding these objections, the committee is recommending 
this bill as the most practical means of securing some interim 
legislative supervision of rule making. In several states (Michigan, 
Wisconsin, Connecticut, South Dakota) joint legislative committees 
are empowered to suspend objectionable administrative rules when 
the legislature is not in session; when the full body does con- 
vene it must ratify the committee action or the rule takes effect. 
Such a formula would appear to be unconstitutional in Montana, 
based upon the Supreme Court's discussion of the powers of the 
Legislative Finance Committee (Judge v. Finance Committee, 543 
P.2d 1317). Unless the constitution is amended, the legislature 


may not delegate one of its plenary powers -- the power to 
appropriate money Or the power to veto rules -- to part of its 
membership. 


The need for interim control of some sort is indicated, however, 

by the legislative-administrative cycle in Montana. The legisla- 
ture will adjourn someday next April, having enacted a number of 
statutes allowing or requiring implementation by rules. The 

bulk of these rules will appear between July and October and will 
therefore have been in force 15 to 18 months before the 1979 
legislature convenes. If relief from a rule is needed, this is too 
long to wait for it -- the damage will have been done. 


Sometimes the courts can intervene and enjoin the enforcement of 
rules. To attempt to give the courts the same sort of rule review 
authority the legislature can exercise would be a mistake and a 
violation of the separation of powers doctrine. In reviewing a 
rule, a court determines whether the underlying statute is con- 
stitutional, whether it validly delegates authority to make rules, 
and whether the rule falls within the scope of that delegation. 

If a rule meets these tests, the court must respect it, even 

though the rule may work hardships, or it appears to be inequitable, 
not conducive to the best results, unwise, burdensome, or in- 

ferior (Corpus Juris Secundum, Public Administrative Bodies, 

§103). All those grounds are just the sorts of reasons that would 
justify the legislature in rejecting a rule. They are the policy 
determinations which give rule making its quasi-legislative character 
and which should not be made by judges. 


The bill as proposed by the committee would allow the courts to 
enforce the legislature's intent by (a) documenting that intent 
through written committee reports on bills which delegate powers 
to state agencies and (b) placing the burden of proof on an agency 
that it had not arbitrarily disregarded legislative intent when, 
in the interim, the committee opposed a rule on this basis. 
Usually, the burden of proving a rule unreasonable is upon the 
party objecting to the rule. This reverse-burden formula is 
derived from a similar section of the Iowa APA. The requirement 


-10- 


that legislative intent be documented during the session will assure 
that any action taken against a proposed rule is taken responsibly. 
The committee feels it should function as the legislature's agent 
and not as its alter ego. 


RECOMMENDATION: The committee recommends that the Joint Rules 

be amended for the 1977 Session to provide that standing committees 
furnish a statement of intent and purpose for each delegation of 
authority to a state agency and that this requirement thereafter 

be imposed by a statute which would also allow a court to invalidate 
a rule adopted contrary to such stated intent and purpose. 
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Part 4 


PUBLICATION OF RULES 


This section deals with the manner of publishing notices of pro- 
posed rules, and adopted rules of Montana agencies. Changes 
are recommended due to the following findings: 


FINDING C: The current method of publishing the Montana Admin- 
istrative Code and Register is unsatisfactory in that: 


(1) the cost and cumbersome handling qualities interfere 
with the goal of wide dissemination of information about 
state government; citizen complaints of not being able 
to keep track of agency activities would not be met 
by this publication; 


(2) the Administrative Code tends to magnify the irritating 
aspects of bureaucracy with features such as a ridicu- 
lously lengthy section numbering system, awkward 
pagination, excessive information in rule histories, 
and unnecessarily complex monthly maintenance in- 
structions; and 


(3) loose-leaf publication requires extremely meticulous 
updating each month or the accuracy of the text is lost. 


FINDING D: The pending recodification of the statutes would 
require a fairly simultaneous revision of the Administrative Code. 


The Secretary of State furnished each member of the committee with 
a complete set of the Administrative Code and Register in June 
1975, and each following month the notices and code replacement 
pages. The members can testify that it would be extremely 
difficult for the unaffiliated citizen -- and hard enough for 
Organizations with clerical personnel -- to keep up with this 
system and to justify its cost ($144 initial acquisition, between 
$70 and $90 each year thereafter). 


The committee views the APA as potentially an important part 

of the legislature's constitutional obligation to facilitate 
citizen participation in public decisions, but as to rule making 
decisions the present publication requirements seem to discourage 
participation. One change which could be easily made would 
separate the Register -- the notices of proposed rules -- from the 
Code -- the repository of all rules. The Code is essentially a 
library resource, but the Register should be available to a wider 
audience. Maryland and Texas have recently begun publishing ad- 
ministrative registers in simple, readable formats which 
accomplish this purpose. 
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RECOMMENDATION: The committee recommends that the APA be amended 
to provide for publication of a register of proposed rulemaking, 
just-adopted rules with accompanying justification statements, and 
interpretations such as Attorney General opinions, under separate 
cover from the Administrative Code. 


Separating the Register from the Code facilitates an analysis 

of the problems with the Code. The section numbering system is. 
far longer than that employed by any other state or by the federal 
government; it simply needs to be halved. The same is true of 

the histories at the end of each rule. While many publication 
problems result from the provisions of the APA, these two lie 
within the discretion of the Secretary of State. They can be 
easily rectified by 1979 or 1980 if a revised administrative code 
is published then; however, the committee urges the Secretary of 
State to simplify these matters sooner if possible. 


Awkward or wasteful pagination and complicated monthly instructions 
are consequences of the loose-leaf monthly-update system specified 
in 82-4206, R.C.M. 1947. The advantage of a loose-leaf system is 
that, if it has been properly maintained, the user knows that the 
current text of all rules appear in one place. 


The disadvantages are uncertainty as to whether the volumes have 
been properly maintained and incompatibility with computer- 
typing systems. The committee noted South Dakota's rules publi- 
cation, which was five paperback bound volumes printed from a 
computer data base, guaranteed accurate as of the publication 
date. Subsequent changes are printed in supplement volumes until 
a new edition is printed, which can occur fairly frequently with 
the aid of the computer. 


The committee encouraged the Secretary of State to investigate 
computerized word retrieval and printing systems such as the 
Legislative Council utilizes for bills. The Secretary of State 
found the cost of entering into such systems to be fairly high. 
Savings offsets exist, although they are not easy to quantify. 
Under current procedures, each agency types camera-ready copy to 
the Secretary of State's specifications and files it for publica- 
tion in the Code. A centralized and automated word retrieval and 
typing system would free agency personnel for other duties. No 
particular publication format should be specified in the APA, 
however. This should be left to the discretion of the Secretary 
of State and the appropriations process. 
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Part 5 


PROFESSIONAL AND OCCUPATIONAL LICENSING 


Notwithstanding the committee's confrontation with the Board 

of Plumbers over the homeowners' exemption rule, the licensing 
boards were not the busiest rule writers in the state. A study 
of the boards’ quasi-judicial activities, conducted under the 
APA's contested case provisions, revealed more serious problems. 


FINDING E: Since each licensing board functions within the 
limits of its own earmarked revenue account, made up of the 
examination and licensing fees it collects, and since the costs 
of contested case hearings must be paid from these accounts, the 
boards exhibit very unequal levels of enforcement activity. 
Boards which do take enforcement actions must play many roles in 
the decision-making process. 


The various boards regulate as few as 50 to as many as 10,000 
persons and function on budgets from $1,000 to $300,000 per year. 
By law each board must refer a disciplinary matter involving 
possible revocation or suspension of a license to a hearing 
examiner appointed by the director of the Department of Pro- 
fessional and Occupational Licensing. The examiner conducts a 
hearing at a cost to a board of $35-$40 an hour. He reports the 
evidence to the board and may include proposed findings of fact 
and conclusions of law; the board is responsible for writing the 
official findings and conclusions as well as the order. 


This process involves a problem in economics and another in 

equity. Plainly, the smaller boards can find themselves unable 

to afford the costs of enforcing their statutes. The committee 
learned of a case where the Board of Hearing Aid Dispensers was 

in this position. Then, the boards which can afford enforcement 
find themselves wearing a great many hats. To analogize a board's 
civil sanctions process to the criminal process and its partici- 
pants, the board investigates a complaint (like the sheriff), decides 
whether to press charges (like the county attorney), determines 

the facts (like the jury), and imposes a sentence (like the judge). 


The committee borrowed an idea from Florida's APA and drafted 

a bill to establish an administrative law judge to hear all con- 
tested cases before licensing boards and to determine the facts 
and conclusions of law. Investigations, charging decisions, and 
final orders imposing sanctions would remain with the boards. 
Then, the committee debated the funding aspects of this proposed 
office. Over the years licensing statutes have been sold to the 
legislature partly on the basis that the costs of administration 
would be carried by the licensees and applicants, and the general 
taxpayer would not be liable at all. Yet the present system of 
charging the hearing costs to each board leads to unequal enforce- 
ment, so an alternative had to be found. 
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The committee proposed that the license renewal fees, which now 
vary from $1 to $80 among the boards, be standardized at the median 
figure of $16, and be paid into either the general fund or one 
earmarked account for the entire department. Examination and other 
entry fees, which would continue at varying levels, would also 

go into a common fund. From this source one appropriation would 
fund the administrative law judge and other appropriations would 

be made to the boards for their other activities, such as in- 
vestigations, inspections, price fixing, and meetings. This 
proposal aroused opposition of remarkable intensity, from boards 
and from professional associations and societies whose members 

are licensed by boards. The department, and some of the boards and 
associations, support the proposal for the administrative law 

judge if it is funded through the general fund. They argue that 
while examination and other controls on entry into the profession 
benefit the profession first and the general public second, 
enforcement and disciplinary activities benefit the general public 
first and the profession second. Thus, enforcement costs would 
‘have some claim on the general fund. 


As to a standard renewal fee, the committee intended to remove the 
image of one licensee, on the individual level, subsidizing an 
individual licensee of another board. Having a board ought to be 
worth the same amount to a nurse as to a nursing home admin- 
istrator, to a physician as to a real estate broker. (Those boards 
which furnish continuing education services prepaid through the 
license fee could easily convert to a pay-as-you-study system. ) 

The boards' defenders object to the standard fee as a subsidy on 
the group level -- 9,000 nurses as a group subsidizing the enforce- 
ment and support needs of 50 hearing aid dealers as a group. The 
answer depends on how the question is structured, and the committee 
prefers to seek license fee equity in terms of the individual. 


RECOMMENDATION: The committee recommends two bills as alternative 
solutions. One would establish an office of administrative law 
judges with a general fund appropriation for one such judge with 

a clerk and office, sufficient for the licensing board cases. 

The other, in case the general fund appropriation is unacceptable 
to the legislature, would pool the revenues of all the boards into 
“one consolidated earmarked revenue fund for the department. 

The latter bill would also standardize the renewal fee at $16. 


If neither solution is acceptable, serious consideration should be 
given to abolishing the lesser boards. 
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Part 6 


SCOPE OF THE APA (AGENCY EXEMPTIONS) 


The 1971 legislation enacting the APA excluded several types of 
agencies which in many other states manage to operate subject 

to administrative procedure laws. These Montana exclusions are 
for state educational agencies, state institutions, state per- 
sonnel agencies, and seasonal fish and game regulations. It is 
apparent that fish and game limits are adequately communicated by 
other means; the committee reexamined the other three exempted 
categories. 


Educational policies were left out, according to the 1970 Montana 
Administrative Procedures Study, because of pending revisions in 
the school laws. Reevaluation of this exemption was suggested in 
the study after the education agencies were reorganized and the 
rest of the executive branch had gained experience with the APA. 
State agencies affected are the Board of Regents, the Board of 
Public Education, and the office of the Superintendent of Public 
Instruction. 


The Regents, by individual members and by staff of the Commis- 
sioner of Higher Education, vigorously defended their exemption 
before the committee on several occasions. The most cogent ar- 
gument for exemption is that the Regents make rules under authority 
of the constitution rather than under statutory authority delegated 
by the legislature. Also, application of the APA's contested case 
hearing procedures to student discipline matters, grade appeals, 
scholarship decisions and so forth would increase the expense and 
complexity of these proceedings. However, the APA expresses 

certain principles of public participation and due process which are 
as appropriate for higher education as for any other area of govern- 
ment. The Regents have directed the Commissioner of Higher Educa- 
tion to recommend academic administrative procedures which are con- 
sistent with APA guidelines to further protect the constitutional 
right of citizens to participate in board decisions. The committee 
recommends continued exemption of the board and university system 
on the understanding that this effort to develop equivalent pro- 
cedures is continued with diligence. 


«ity~ 


Statewide regulations affecting elementary and secondary education 
include standards for teacher certification, vocational and special 
education programs, school bus safety, and transportation sub- 
Sidies. Several of the statutes delegate policy-making in a 
muddled way, telling the Board of Public Education to adopt 
policies and the Superintendent to make regulations implementing 
the Board's policies. Regardless of the source, these statements 
are of a general and statewide nature, similar to the rules 
published by other agencies in the Administrative Code. 


Attitudes about state institutions have changed significantly 
since 1970; the old "out of sight/out of mind" view has been 
replaced by statutes and court decisions making the treatment and 
the rights of institutionalized persons matters of public concern. 
Repealing the blanket exemption of institutions rules now in the 
APA would lead to formal notice and consideration of those policies 
which involve the rights of institution residents and their 
relatives. The committee notes that statements affecting only the 
internal management of an agency and not the public are still 
excluded from the definition of a rule, and expects that the 
Minutiae of running an institution will not have to be published 
in the Administrative Code. 


The few pages of Department of Administration policies published 
in the administrative code give no indication of the magnitude 

of rule-making activities in that agency. The department has 
published thousands of pages in its Classification Manual and its 
Administrative Manual. Most of this material is the classification 
and pay plan or the statewide budgeting and accounting proce- 
dures, which are better published as they are. The remainder, 
most of volume I of the Administrative Manual, covers such matters 
as sick leave, annual leave, health insurance, and compensatory 
overtime for all state employees. This affects a group of over 
15,000 people who have a legitimate interest in notice and 
opportunity for hearing on these policies, and the legislature has 
a legitimate oversight.interest. 


FINDING F: The exemptions from APA rule-making procedures for 
public education, institutions, and state personnel policies are 
no longer warranted to the extent now provided. 


RECOMMENDATION: Within a period ending next October, the Board 

of Public Education, the State Superintendent of Public Instruc- 
tion, the Department of Institutions (except as to the prison), 
and the Department of Administration (except as to classification 
and accounting matters) should publish their existing rules in the 
Administrative Code and thereafter follow APA requirements for 
notice and hearing on proposed rules. 
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Part 7 


MISCELLANEOUS REVISIONS 


The first bill appended to this report also proposes amendments 

to sections 82-4202 and 82-4227 which will clarify the relation- 
ship of the APA to the 1975 public participation act. The concept 
of administrative procedure has expanded since the Revised Model 
State APA was drafted in 1961. Ideas like freedom of informa- 
tion, open meetings or sunshine laws, and citizen participation 
rights are now as much a part of the agency-citizen relationship 
as rulemaking and deciding contested cases. The Legislative 
Council proposes, in recodification, that all these statutes 
appear together in one chapter. To facilitate this rearrangement 
the committee bill would amend the APA definition of agency to 
incorporate, as to state government only, the public participation 
definition. Also, references to "this act" in the APA are changed 
to "this part" and "part" defined as only that segment of chapter 
42, Title 82, which encompasses the APA. 


The bill would also make two small changes in the contested case 
procedures. A hearing officer would be required to draft pro- 
posed findings and conclusions for an agency. Several attorneys 
involved in the lengthy hearings on Colstrip units 3 and 4 
identified the lack of this requirement as one of the prolonging 
factors. Since the hearing officer was not to draft the proposed 
findings and conclusions in that case, he was in no position to 
exclude irrelevant evidence. The second change would require 
each conclusion of law to be supported by a citation to legal 
authority or by a reasoned argument. This change was suggested in 
a leading national treatise on administrative law and would 
emphasize a policy in favor of carefully reasoned decisions by 
agencies. 


Procedure in contested cases’ before most agencies is also governed 
by the Attorney General's model rules of administrative practice. 
These rules were written in 1972 to implement the APA. They have 
not been amended or reviewed since, excepting the two minor 
changes made by the committee's petition in 1975. 


Both practicing and agency attorneys have noted many shortcomings 
in these rules. The committee suggests that the legislature 
request the Attorney General to update and improve the model rules 
of administrative practice. 
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